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J., in the principal case, distinguishes such cases, where the value of the 
good-will depends largely upon locality, from cases involving the sale of the 
good-will of a professional partnership, and says : "But, in a partnership for 
the practice of dentistry, the personal qualities of integrity, professional skill, 
and ability attach to, and follow the person, not the place." In such cases 
the value of the good-will, it seems, consists wholly in the advantage the 
vendee obtains by the retirement of the vendor from the field. See Dwight 
v. Hamilton, 113 Mass. 175 ; Austen v. Boys, 2 DeG. & J. 626; Small v. Graves, 
19 L. J. Ch. 157; Palmer v. Mallet [1887], 36 Ch. Div. 411. The doctrine 
that a vendor of the good-will cannot solicit the old customers of the old firm 
was first announced in Labouchere v. Dawson [1872], L. R. 13, Eq. Cas. 322, 
but it was said that in the absence of an agreement to the contrary, such a 
sale would not preclude the vendor from setting up the „same kind of business 
either in the same neighborhood or elsewhere. In Churton v. Douglas, supra, 
which was decided thirteen years previously to Labouchere v. Dawson, Wood, 
V. C, said: "Upon a sale of the good-will of a business, the vendor is not 
precluded from carrying on precisely similar business, with all the advantages 
he may be able to acquire from his own industry and labor, and from the 
regard people may have for him; and that in a place next door, for example, 
to the very place where the former business was carried on" ; and that, "if the 
purchaser wishes to prevent that step from being taken, it is his fault if he 
does not take care to insert provision to that effect in the deed." For several 
years this was the law, but was rejected by Pearson v. Pearson [1884], 27 
Ch. Div. 145, and Vernon v. Hallam [1886], 34 Ch. Div. 748. These two cases 
were overruled, however, in the case of Trego v. Hunt, supra. While a 
number of American authorities are in conflict with Trego v. Hunt, the 
weight of authority seems to be in conformity with the decision in that case. 
These cases have had to do with the sale of the good-will of mercantile firms. 
The principal case is to be noted in that in the sale of the good-will of a 
professional practice, there is an implied condition that the vendor will not 
engage in the same business in the locality where the old business was carried 
on; and that if he does, the courts will enjoin him. In support of the case 
are Dwight v. Hamilton, supra; Palmer v. Mallet [1887], 36 Ch. Div. 411; 
Webster v. Williams, 64 Ark. 101 ; Timmerman v. Dever, 52 Mich. 34. For a 
discussion of solicitation after the sale of a good-will, see V Mich. Law 
Rev., 295. 

Trial — Appeal to Prejudice in Argument. — In an action against a rail- 
road company for damages for the alleged negligent burning of plaintiff's 
house, plaintiff's counsel, in addressing the jury, said: "Anyone who may 
have a fire will find some one coming from the railroad company to testify 
that the engine was in repair. * * * You and I may be in error. You 
make mistakes, and so does it, but you will not make any if you are a railroad 
man, and if a request is made to your company to pay some man whose 
house was burned. * * * But my brother says, 'Here is Mr. Osier, and 
he comes here, and he isn't interested at all. He is not working for the Lake 
Shore now.' Well, but he was working for the Lake Shore when he swore 
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here upon the other trial. He tells you he left there in February, some time. 
He is on record. He can't go back and change his testimony. He is just as 
much under the thumb of the Lake Shore this time as before, because he is 
already on record in this court." Held, reversible error. Dolph v. Lake Shore 
&■ M. S. Ry. Co. (1907), — Mich. — , 112 N. W. Rep. 981. 

This strictness is amply sustained by the prior decisions of the Michigan 
court. Bond v. R. R., 62 Mich. 643 ; Bedford v. Penny, 58 Mich. 424 ; Sullivan 
v. Deiter, 86 Mich. 404; the principle of absolute fairness in attorney's com- 
ment being carefully enforced. In a case closely analagous to the principal 
case, a Georgia judge ruled that plaintiff's comments as to the possible bias 
of a witness for defendant railroad, who was also an employee, was legitimate, 
"just as a brother swearing against a party in that relation to him might well 
be considered as entitled to great credit, and when for him, to less." The 
Central Railroad Company v. Mitchell, 63 Ga. 173, and a Mississippi court saw 
no objection to the following remark: "Is it not a fact that it has never 
happened in the history of jurisprudence that a railroad employee, however 
good a man he may be, has ever testified that he did anything to the damage 
of the company in litigation?" Newman v. The V. & M. R. R. Co., 64 Miss. 
115. The question is inherently one of individual court etiquette. 

Wills — Construction — Testamentary Trusts — Gifts to Trustee. — Tes- 
tatrix bequeathed all of her estate to her executor and trustee, the lawyer who 
drew up the will, and directed that he should carry out certain specific 
bequests. The fourth clause provided : "In case any remainder be left in the 
hands of my executor and trustee, then he shall appropriate the same to the 
defraying of the expenses of this trust, or in such other or different manner 
as he may deem best" ; and, further, that in case of the death of the trustee, 
his son should act with like powers. This bill for a construction of the will 
was filed by the heirs of testatrix against the son who had been appointed 
administrator de bonis non. Held, that the quoted clause did not contain 
language equivalent to a gift or devise, but should be construed as directing 
the executor to devote the remainder of the trust funds in his hands to some 
undefined purpose apart from his individual use, and that such direction was 
void for uncertainty. Abrey et al. v. DuMeld et al. (1907), — Mich. — , 112 
N. W. Rep. 936 (McAlvay, C. J., and Carpenter and Grant, JJ., dissenting). 

The law governing such cases is somewhat undefined; as stated in Perry 
on Trusts, § 151, "No general rule can be stated that will determine when a 
conveyance will carry with it a beneficial interest, and when it will be con- 
strued to create a trust ; but the intention is to be gathered in each case from 
the general purpose and scope of the instrument." The majority of the court, 
in an opinion filed by Blair, J., hold that the clause to be construed is the 
fourth one of the will above quoted, and that this falls within the principle of 
Minot v. Attorney General, etc., 189 Mass. 176, 75 N. E. 149, and Forster v. 
WinAeld, 142 N. Y. 327, 37 N. E. in. The court declines to follow the 
decision in Beck's Appeal, 116 Pa. 547, 9 Atl. 942, citing McCurdy's Appeal, 
124 Pa. 99, 16 Atl. 626, 10 Am. St. Rep. 575, as restricting the doctrine of that 
case. The opinion proceeds upon the rule stated in Forster v. Winfield, supra, 



